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STATEMENT OF CONSIDERATIONS

CLASS ADVANCE WAIVER OF THE GOVERNMENT'S DOMESTIC AND
FOREIGN PATENT AND COPYRIGHT RIGHTS UNDER DOMESTIC FIRST
AND SECOND TIER SUBCONTRACTS ISSUED BY LLNL/LANL/SNL FOR.
THE ACCELERATED STRATEGIC COMPUTING INITIATIVE, THE
PATHFORWARD PROJECT; DOE WAIVER NO. W(C)-97-004: SAN 675

Lawrence Livermore National Laboratory (LLNL), Log Alamos National Laboratory
(LANL) and Sandia National LaboratOrl; (SNL) (jointly referred to. a the
Laboratorias) are working on the Accelerated Strategic Computing Initiative (ASCII
to develop superoomputers for DOE program needs. To meet the requirements of
DOE'S Stockpile Stewardship and Management Program, DOE Is enhancing its
computational power by leveloping auperoomputers with the capability of
performing tera-scale computing. The ultimate goal is to have supercomputers
capable of performing three-dimaenional modeling and nuclear weapans relevant
simulations. With these new capabilities, scientists can analyze the effects of
stockpile aging and anticipate future problems with existing nuclear warheads and
their components,

The ASCI Program is developing aaveral generations of computers. In 1995, INTEL
was selected for the ASCII Option Red System, and demonatrated one trillion
operations per second computational speed. In 1996. IBM was selected by DOE
for the ASCI DIlu Pacific Project, This *93 million contract was awarded to build a
suparcomputer (IBM RS/6000 SP) system conslsting of. clustera of shared-memory
proceasors, The Initial components were delivered to LLNL in September 1996 and
operate at 136 gigaflops, These Will be upgraded to a production model, a 3
teraFLOP/s system, in December 1998. In parallel, Cray Research, a subsidiary of
Silicon Graphics,,lnc., will provide a,3 teraFLOP/s system to LANL over a
comparable time period.

The Pethfaorward Phase of thn ASCI Prolacj

The ASCI Pathforward Project is aimed at developing the technology necessary to
enable 30 TeraFLOP/s computer systems by 2001 and 100 TeraFLOP/I by 2004.
A Requmat for Expressed Interest (1El) was published In the Commerce Business
Daily to determine what companies would bid on the'Pathforward Project. On July
1 6, 1997, the Laboratorise issued to 21 Interested companies a Request for
Proposal (RFP No. PF-01) to develop the key (critical path) interconnect
technologles neoeseery to accelerate the development of balanced 30 to 100
TeraFLOP/s computer ayslt:ms, More specificelly, the RFP sought the participation
,by the domestic commercial computer industry to accelerate development of, key
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high performance computing technologies that would subeoquently be economically
sustained in the marketplace. The technologies to be developed are expected to be
part of a company's current business plan, but would not otherwise be available inthe time frame needed or at the scale/performance level required by ASCI Program.
More than the company's technology, it Is the acceleration of the development andexpansion of capability that is being required. In order to avoid directing industry
on how to build computer systems or design Interconnect fabric, DOE has definedthe interconnect performance requirements to support the Stockpile Stewardship
and Management Program. The RFP outlined DOE'" interest in developing a low-latency, high-bandwidth.Interconnect and I/0 technology that provides for scaling
commodity-based shared memory computer units.

After receiving and reviewing several proposals, the Laboratories selected the
proposals that best meet the ASCI goals and have begun negotiating first tier
subcontracts with the respective companies, The projacted total budget for these
first tier subcontracts is approximately $65 million over the next four years, Inorder to stay within the fiscal constraints of the program, the Laboratories expect
each selected subcontractor to contribute at least a 20% share of the total cost of
the contract. Before concluding the negotiations on these first tier subcontracts,
this Class Advance Waiver should be executed in order to provide the appropriate
provisions to be included In the first tier subcontracts. This Class Advance Waiver
will also apply to domestic second tier subcontractors when the first tier
subcontract qualifies for this Class Advance Waiver.

The AnloEalona f Patentights

A small business or non-profit organization will retain the patent rights to theirsubject inventions under the Bayh-Dole Act. See 35 USC 200-212. If a non-Beyh-
Dole subcontractor under the subject RFP does not agreeto cost-share at least
20% of the total contract coat, that subcontractor will receive the standard DEAR
patent and FAR data clauses in connection with the R&D procurement. However,
such a subcontractor can still petition the govern'ment for either a separate
Advance Waiver of its own or an Identified Invention Waiver to obtain title to
specific subject inventions,

In the ASCI Blue Pacific Project, the DOE issued a memorandum regarding
intellectual property rights for the ASCI Blue procurement. See Appendix A. Theproviaions in this Appendix A were used as the basle for the provisions being uead
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to negotiate the first tier eubcontracts for the ASCI Pathforward Project. See
Appendix B, If a non-Bayh-Dole subcontractor is willing to cast-share by an amount
of at least 20% of the total contract cost, the DOE agrees to waive, in advance,
patent rights to the for-profit subcontractor in the subcontractor's subject
inventions. See Appendix B, sections I and II. The patent rights waiver if subject
to the retained government-use license, marbh-in rights, reporting requirements,
DOE approval of assignments, 35 U.,SC. 204, and a U.S. Competitiveness
provision. See Appendix B, sections I and II.

- TheAlocat.aan Of Riahts n Computer Software

The Bayh-Dole Act only applies to the allocation of patent rights. Therefore, a
subcontractor (small business, non-profit or for-profit organization) may aseert
copyright in computer. software without the Contracting Officer's prior approval
only if DOE has specifically granted this right. Under the subject RFP, when X

subcontractor is willing to cost-share by an amount of at least 20% of the total
contract cost, the DOE agrees. in advance, to authorize the subcontractor to asaert
copyright without the Contracting Officer's prior approval in software produced
under the subcontract by their employees. See Appendix B, sections I and I11, The
right to assert copyright In software Is aubjact to a limited government-use llcense
for. a period of five years to allow the subcontractor sufficient time to
commerciallze the computer software. In the limited government-use lcense, the
subcontractor grants to the Government and others acting in its behalf, a paid-up
nonexclusive, irrevocable worldwide license in such copyrighted computer software
to reproduce, prepare derivative works, and perform publicly and display publicly by
or an behalf of the Government. However, the limfted government-use llcense In
copyrighted software will revert to a broad Governmerit license, which allowe the
Government to distribute copies to the public, if DOE march-in rights are exerclsed,
far example, where the subcontractor has not taken effective steps to
commercialize the software, See Appendix B, section III, (c)(1), third paragraph.

It Ie not expected that any software or hardware will be delivered to the
Laboratories under the subject RFP. The expected deliverables Will be: (1) the
demonstration of the Interconnect technology performance to prove functionality of
key hardware and software components as well as overall integration of the
approach; (2) a document or a demonstrated methodology to scale to 30-100
TeraFLOP/s systems: end (3) detailed reports of technical activities, performance
reeults, and lessons learned associated with the endeavor. Thus, the limited
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amount of software developed under the subcontracts to accommodiat changes In
hardware components such as switch and adapter designs Is not a.dallverable item
that would be deliverad to DOE's Energy Science and Technology Software Canter
(ESTSC). The developed computer roftware will be modifications of the
subcontractors' software used for Operating interconnaet capabllltlie. Thus, the
software would have very specific applicability to the functioning and scaling of
specific hardware systems and would be practically useless to DOE without the
specific hardware equipment and the underlying proprietary software of the
subcontractors. In fact, DOE Program intends to purchase the commercial products
that should be developed by the subcontractors after the research and development
of the present subcontracts is concluded. However, If there is deliverable .oftware
developed and delivered to the Laboratories, DOE expects the Laboratories to
comply with their contract obligations.of providing thia delivered software to DOE's
ESTSC, DOE believes granting the oopyright in software is warrantsd hers in order
to stimulate developed end products to purchase in the future.

The Initially selecfed domestic subcontractors are U.S. companies, representing a
combination of small and large entities, with extensive backgrounds in the
supercomputer technologies. There was adequate notice of the issuance of the
subject RFP in the Commerce Business Daily. In addition, the Laboratories have
made other contacts during the ASCI Program. Technical experts from each
Laboratory reviewed all of the proposals and based their initial selection of
proposals on technical capability of the companies, coat sharing and adequacy of
deliverables.

This Class-Advance Waiver and the terms of the intellectual property clauses
included within the subject subcontracts are meant to cover thescoape of the work
under the particular RFP No. PF-01 of the Pathforward Project and shall not serve
as precedent for any follow-on work to be negotiated separately with the
subcontractors in the future. Also, this Class Advance Waiver shall apply to
second tier iubcontracts that a first tier subcontractor issues' However, this Class
Advance Walver will not apply to foreign owned or controlled companiea. DOE
Patent Counsel will qualify each subcontractor by written eertlficanion that this
Class Advance Waiver ls applicable to their subcontract. Such certification Will'
include verification of the minimum percentage cost share by the subcontractor. a
determination that the subcontractor is a U.S. company, and verification of the
acceptability of the terms and conditions of the subcontract. If any company does
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not qualify for this Class Advance Waiver or is not aatisfied with the termo and
conditions of the subcontract neceauary to qualify for this Waiver, then that
company may separately petition DOE for their own Advance Waiver,

Far the foreoling reasons, and in view of the objectives and consideratlons set
forth in 10 CPR 784 and DOE Acquisition Letter 87-5, all of which have been
considered, it is recommended that the requested waiver be granted for domestic
first tier and second Tior subcontracts, which meat the aboverequirements,
executed under the RFP No. PF-O1.

Gary Dre ' I'
Counsel for Intellectual Property
DOE, Oakland Operations Office; CA

Based on the foregoing Statement of Considerations, it Is determined that the
interests of the United States and the general public will beat be served by waiver
of the United Staeo' domestic and foreign patent rights and copyright in software
copyright as set forth herein, and therefore, the waiver is granted. Thio waiver
shall not apply to a modification or extension of the subcontrects where, through
such modification or extension, the purpose, scope or DOE cost of the kubcontracts
has been iubstantlally altered. This waiver shall not affect any waiver previously
granted.

CONCURRENCE:

6 AI ibo D ates _ I ___ / _
gC llbert G. Welgend

/ Deputy Assistant Secretary for
Strategic Computing end.Silmulation (DP-50)

APPROVED: )

A(J1j ,yi^ Date;
Paul Go't-ab
Assistant General Counsel

for Technology Transfer and Intellectual Property

/ 197
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ASCI BLUE INTELLECTUAL PROPERTY

The following is the text of Department of Energy Memorandum regarding Intcllectual Propey
Rights for the ASCI Blue Procurenmnt;

If the respondent to the RFP does not agree to cost-share at least 20% of the total contract cost,
tht respondent if successful would get the standard patent and daa clausea in connection with
such a procureent On the other hand, if tb reopondent is willing to cost-shari by an amount
of at last 20% cxcluding waived fee, the DOE will agree to waive, in advance, patent rights to
the respnidmnt in its inventions and authorize the respondent to assert copyright in software
produced under the contract subject to the following requirement:

1. With respect to Patent Rights, a tandard DOE Patent Rights Clause including the waiver will
contain the following provisions:

A. Any waived rights toinventions will be subject to a reserved government use license as
follows: "The government shall have a nonexclusiv, nontransferable, irrevocable, paid-
up license to practice or have practiced for or on behalf of the United States any subject
invention throughou the world."

B. The govemment will.hve march-in rights to any subject inventions consistes with the
march-in rights set out in 35 U.S.C. 203 and 48 CF.R 27.304-1(g).

C. That the recipient of such righs. agrec to submit, upon the requoat of DOE, a non-
proprietary report no more frequently than annually on efforts to utilize any technology
arislng under th contract.

D. Any assignment of invention rights is subject to DOE approval,

E. That the recipient agree to the following United States .Competttivcnes provision:

US_.Comprtitlv, ene: .Provision

"Tha waiver recipient aees that ay products embodying an waivedinvention oruroduoed through
the usa of ay waived invention will be manufactured subitansally in te United Sttaa, unicus the
waiver recipie4t can ahow to ihe siatictoc of DOE that it I not commarcially feasible to do ao
Proceoei, scrvios, ass4 iprovcements thercof which r oovcred by any waived invention developed
undar this conctra shall be Lncarprated into the orutor'fm m fma turbng facilites in fit United.
States olthsr prior to ar simultaneouily with implementation outalda ihe United Sttes, shall not result in
redution of the usaof the mame processes, aervics, or improvneents in the Unitd States. Thu waiver
recipient further 4reas to make thf above ;onditloti blnding on any assigone or liemcc or any entity
otherwise acquiring righta to any waived invontion, including subscqUeca aasigneeo or licauccs."

F. U.S. Prefercnce per 3 S USC 204 will apply,
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2. With respect to copyrights of computer software, the standard DOE rights in
Technical Data Article as set out in Acqulsition Letter 87-6 would be modified as
follows; Paragraph (c)(1) would be replaced with the following:

(11 DaTa ffret nprduced Int the =arfartance of thig contrat, Unless provided otherwise in
paragraph (d) of this clause, the Contractor may eatablish. without prior approval of the
Contracting Officer, claim to copyright subflitlng in scientlfic and technical artlcles based
on or containing data first produced in the .erformance of this conraect and publlhsad in
academic, technical or profescional Journals, symposla procewdings or similar works. The
prior, express written permission of the Contracting Officer Is required to establish claim to
copyright subsisting In all other data first produced in the performance of thli contract.
When claim to copyright Ia made, the Contractor shall affix the applicable copyright notices
of 17 U.S.C. 401 or 402 and acknowledgment of GovernmeRn sponsorship (IncludIrig
contract number) to the data when auoh data are delivered to the Government, as well as
when the data are published or deposited for registration ae a published work in the U. S.
Copyright Office. For data other then computer eartware the Contractor grant to- the
Government, and others acting on.its behalf, a paid-up, nonexoluilva, irrevocable worldwide
lioense in such copyrighted data to reproduce, prepare derivative works, distribute copies to
the public, and perform publicly and dieplev publicly, by or on behalf of the Government.

The Contractor may establish, without prior approval of The Contracting Officer, claim to
copyright aubalttlng *in cmlputer software first.produO0d in the parformance of this
contract. For computer software, the Contractor grants to the Government end others
acting in Its behalf, a paid-up nonexclusvea, Irrevocable worldwide license'in such
copyrighted computer software to reproduce, prepare derivative works, and perform
publicly and display publicly by or on behalf of the Government. Contractor will provide the
DOE an abstract suitable for publication, describing the function of the software for which
copyright is assorted.

This limited Government license will revert to a broad Government license (whole the
Government hae the right to distrlbutl the software To the public and permit others to do
so) after five 6El years if the Contrector hao not raken offectlve stepo to oommorclalize the
software; or where It Il necessary to allaviati health, safety or energy necds that are not
reaionably satisfied by the Contractor, or to meet requirements for public use specified by
Federal Regulations and these raquirements ere not reasonably satisfied by the Contractor.

Paragraph (d)(3) would be' mdified by eliminating the first two santences and
retaining the last sentence ae follows:

The Contractor shall promptly deliver to the Contracting Officer or to the Patent Counsel
designated by the Conrractlng Officer a duly executed and approved Instrument fully
confirmatory of all rights to which the Government Is entitled and other terms pertaining to the
computer aoftware to which claim to copyrIght 1a made.
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SUBcONxTAcr LAGaumnQE FOR Asc? PATWORWAIM PROJECT
VIMN TIE hOU ADVANCE WAIVE& 19 APPLICBLE

The following language will be usud-when the fint tier subcoabittoaw is a domactic company and the ibcosnrantor
is Providing at leait 20% of the totl project cost

L The following intellectui property clauses will apply to this contact with the modificatioas outla(d in sections
11 and III below.
FAX 52.2.V-1 AUTHORIZATION AND CONSENT (JTL. 1995), with Albna ust I
FAR 52227-t4 RIGHTS IN PDAA-GEXELAL (UN 19:7) and ALTERNATMvS5 LII a V, Ir any

'dam" is produaed, acqaired, or fiuzhhed with itaaiw' ceponmenb, or procmiseg deliverud
for Use.

FAR 52.227-1 6 ADPITONAL DATAWOQUIUMENTS (JUN 1987)
PEAR 952,227-11 PATENT RIGHT8S - RETENTION BY TMiE CONTflCTOR (SHORT POILM) (FnB

1995), if dte Nubconuaotor' Iit Domestic Small Busilass or Non-Prafit OraPiuatico, as
dafrmed by FAR 27-301.

DEAL 952.227-13 PATENT RIGITS - ACQUISITON BY TII aoVEvRENTT (FEB 1995). if th&
Subcontractor is tot a lorcazt(c SIMMT Bisinrn or Noui-Profit qrrnilatton, U do0ine4
by PA- ,77301.

IL. Extcpt for sny secoad tier aubcontracts with fornigD ownador onoelled campania, the DEAR 952.227-13
clause of e GEMRAL PROVISIONS ts replacd with 10 CFR 784.12 DOE Patant Rigbta-Waiver (JUL
1996), I additioc, the below provision shall I*u applible t this (first tier) SubnttPact and second tier
suboo~nm.ats

LLR C'sapetitivflwrei
The waivcr recipient agrees that any products ambodybnt any waived invantion or produced tbrouOb thp use of
any waived invention will be whnufautured substantially in the United Statea, unlugx the waiver rocipiant man
show to the alfkxctifon tf DOE thalt is not commercially feasible to do so. Processes, sarvikcs, and
Improvements thereof which am covered by any waived invution developed under Ibi; contzaa shall be
incorporated into the conrantarli manufkztwring ftailities in the United State sither prior to or eltlultmeately
witbhimplaeractation dutsida the United Stains, and shall not result in dMuctioa f the, use of the vame
proceuoss, services, or Improvramet in t)e United Stat&. -The waiver reciplent Mrther eas to mske The
above eanditioua binding ba aay assignee or Bauias at any entity othsrwia@ acquiring riAhM to any waived
inveatiot. -including subeaqurm aasipieca or liccsecs.

tlM Parargphs (c)(1) Capyright,-ad (d)(3) Rulasso Publication and Use of DaL, ofFAR Clause 52,227.14, Rights'
in Data-enacrsl (JIIN 19S7) shall be substituted with the folluwiug'

(1) DPa fliuat ed in the aep A13e2 Of tWA onag e. UaWr provided otherwise in parmpu h (d) of
this ulamse, Om Contractor may estabIshb, without prior sproval of the Contraeing Officer, claim to

yoprTig)t subsi2t4 in 9oiefi~o and technical 4taicles bazed an or coataicing data first produced in the
performaftce of this' catriwt and published in academic. technical or profsionAl jurnals, symposia
proosedings or similar works. xoept, for computer software and sciontific and technical ticles, the prior.
express wriffe pexisulcn qf the Contradting OfficrOiq required-to evatblish claim to copyri)ght sAbdlting
in c11 other daa fint prvduccd Ia the p rfozmaucc otthiuconaract When elah to-copyright is zuede, the
Conlrvator shall Affix the aplicable copyriht ot ices of 17 U.S&C. 401 or 402 and uaknawledgment of
Government aponsorship (toluding contract number) to the data when such data are delivered to the
Govarinmon%, as well as wAw4 the dita are published or deposited fbr registration as a pubithed work In the
T. S. Copyright Ofrice. For data ather then ccimpucer'softwero the Contractor grants to the Govenunoni
and others acting otl Its behalf; a paid-up, narcoiusiva, irevocable wprldwldc license in such copyrighted
daza to ropwduco, prspare derivative works, disribut copies to Ihe public. and padfrm publicly and
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display publicly, by or ao behalf of bo Cjovnmmeat

Ta Counractor may eatabliA, without prior approval.f tho Contating Offlo l cais to copyrigt
subttin la campauter aftware fit produced in th peirformnaac of this cfLrat. For a period of S yeam
beginnrdg ri the data the Canlractor asert copyright in computer roftwarc, tha Contratotr glntl to the
Govmcnuent nd othorn' ting in fts behalf, a paid-up nontexotu.ivc, hrrvocable worldwide lioeane in such
copyrighted computnr aoftwsre to reproduce, prpare derivative works, and perform publicly aed display
publicy by or ot bbhltf of the Govemnment. Canttor will povld tho DOE an abacr auitbla for
publication, describlng the ftncnion of the acff e for whichi copyrght is Aeul4d.

Aftr the five (5) year pariofd S forth abova, or Ui prior m the ead ofaiouh period, the Contratr has not
taken effcetive stcpa to comomerclaliza th e oftwara, or where it i nocelery to alleviate health,.safty or
energy needs that are not reeaunably satificd by the Contrator, or to amet requiranatt for public use
spolfied.by FadaralRIgirations and there requfimentb are notrcuaozubly sutlfied by the Connrctr. the
Contraor grant to th ( Govemment, and others acting on its behalf, a pad-up, nonefoluiva, irovocable
Worldwide licene in Uh copyrighted data to rproducc, distribute coie to the public, prpare derivative
works, perform publicly and dip]lay publicly. and to pnrmit otorb to do so.

'(d) Mgn,,htil= and ue of da.

(3) Thu Contnctor agreos to comply with the appropriate tunm to asure the disseminadion f the
computer softwaie as spccdfd by the Conracting Osar. Th.-Contrtctr shel alo promptly deliver to
the Ctntacting Offier or to the Parnt Counsel desiuated by.tha Cantricing Offcer a duly executed rd
apprved license instrunen fully conmatory of all rights to which the oavernmnset U aiftled and other
tmrfs pertaining b the computer software to which claim to copyright 1s made.
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United States Government Department of Energy

memoranndum
DATE: December 6, 2001

REPLY TO
ATTN OF: Gary Drew

Oakland Operations Office
Intellectual Property Law Division

SUBJECT: Extend Class Advance Waiver to New ASCI Pathforward Subcontracts

TO: William H. Reed
Director, Office of Advanced Simulation
And Computing (NA-114)

Paul Gottlieb
Assistant General Counsel for
Technology Transfer and Intellectual Property

Issue

Approval of extending the existing Class Advance Waiver to additional subcontracts to be
issued under the ASCI Pathforward program.

Background

To meet the requirements of NNSA's Stockpile Stewardship Program, NNSA is enhancing
its computational power by developing supercomputers with the capability of performing
tera-scale computing. The ASCI Pathforward effort, which is an element of the Advanced
Simulation and Computing (ASC - formerly known as ASCI) program, is aimed at
developing advanced computing technologies necessary to enable the building of a 100
TeraFLOPs supercomputer by FY06. The Lawrence Livermore National Laboratory (LLNL)
has issued several subcontracts to U.S. companies to develop these key technologies, which
are part of a company's current business plan but would not otherwise be available in the
time frame needed or at the scale/performance level required by the ASC Program.

The Class Waiver

In 1997, a Class Advance Waiver (W(C)-97-004) was granted to subcontractors that cost-
shared at least 20% of the total contract cost. For non-Bayh-Dole organizations such as a
for-profit entity, this waiver allowed the subcontractor to elect their inventions. Please note
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that Bayh-Dole legislation already allows small businesses and non-profit organizations to
elect their inventions under FAR 52.227-11. Therefore, the portion of the Waiver relating to
the election of inventions does not apply to these entities.

The Waiver also granted to subcontractors the right to establish, without prior approval of
the Contracting Officer, a claim to copyright subsisting in computer software first produced
in the performance of this subcontract. When a subcontractor asserts copyright in software,
the subcontractor grants to the Government a limited government use license for a period of
five years. This reverts to a broad government use license (the right to distribute copies to
the public) after five years, or earlier, if the subcontractor fails to commercialize the
technology. All subcontractors (small business, non-profit and for-profit entities) need to
meet the 20% cost share requirement in order to qualify for the copyright provisions of the
Waiver.

This Waiver applied to the subcontracts issued under RFP No. PF-01.

The Memorandum

In addition to the Waiver, a December 2, 1997 memorandum was approved by HQ-Program
and HQ-legal. The memorandum was created to provide IBM and the other subcontractors
with the right to establish, without prior approval of the Contracting Officer, claim to
copyright subsisting in all other data, i.e., any data first produced in the performance of the
subcontract that is neither computer software nor published data. This data is referred to as
non-published data. An example of non-published data would be schematics, which a
subcontractor would want to copyright when the commercial products are available. The
Government retains a broad license in the data, but the Government agrees to delay the
release of this type of data to the public for five years. However, the Government would
release the non-published data under several conditions prescribed under paragraph (d)(4).
For example, the Government could release the information under a FOIA request or to
support ASCI Program objectives. See Appendix A. ASCI Program supported IBM's
position that the release of this technical data should be delayed in order to allow the
company the opportunity for a competitive advantage to commercialize this technology. The
FAR based subcontracts were amended as shown in the attached Appendix A.

In addition, IBM requested a modification to the U.S. Competitiveness provision, which was
approved by ASCI Program. That modification to the U.S. Competitiveness provision will
not be extended for any subcontract under these three RFPs. However, any subcontractor
may request a modification to the U.S. Competitiveness, which will be considered by NNSA
Program.

Discussion

In this next phase of ASCI Pathforward, LLNL is in the process of issuing several new RFPs.
These projects are the Scalable Global Secure (SGS) File System (RFP-B514193), Optical
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Switch (RFP-B512016) and Scalable Rendering (RFP-B512013). All three projects are
directly and intimately related to the interconnect fabric and input/output technology. In
general, file systems are required to feed (input) massive amounts of data into compute
platforms consisting of thousand of nodes, each node containing multiple processors.
Optical switches are required to route the computed data sets out of the compute platforms
and to multiple, varied viewing platforms (interconnect). Scalable rendering is necessary to
take the computed data sets (output) from the compute platforms and render it into viewable,
usable, multi-faceted theatres where users can see and interact with the results of the
computations.

These three projects are directly related to the interconnect fabric and input/output
technology discussed in the original Waiver. Therefore, the reasons for granting the
Waiver still apply to these new subcontracts. LLNL has selected several subcontractors and
has begun contract negotiations. Each of these subcontracts exceeds the minimum 20%
cost-share necessary to qualify for the Waiver. Each of these subcontractors is a U.S.
company with extensive background in the supercomputer technologies.

It is expected that some of the subcontractors may also request the right to establish,
without prior approval of the Contracting Officer, claim to copyright subsisting in non-
published data as defined in Appendix A. See Appendix A, paragraph (c)(l), third
subparagraph. In addition, these subcontractors may request the Government to delay the
release to the public of non-published data for five years. However, section (d)(4) does
allow the Government to release the non-published data for certain specified reasons such
as FOIA, support of ASC program objectives, and Government obligations under
international agreements. See Appendix A, paragraph (d)(4).

If this extension of the Waiver and the attached Appendix A provisions are granted, the
same conditions in the original Waiver will apply to the subcontracts issued under the three
new RFPs. Each subcontractor will need to cost-share at least 20% of the total cost of the
subcontract. The Waiver will not apply to foreign owned or controlled companies. Each
subcontractor will need to comply with a U.S. competitiveness provision or seek NNSA
program approval for an alternate benefit to the U.S. economy. The rights under the
Waiver shall apply to second-tier subcontracts that a first-tier subcontractor issues.

In addition, DOE Patent Counsel will qualify each subcontractor by written certification
that this Class Advance Waiver is applicable to their subcontract. Such certification will
include verification of the minimum percentage cost share by the subcontractor, a
determination that the subcontractor is a U.S. company, and verification of the acceptability
of the terms and conditions of the subcontract. If any company does not qualify for this
Class Advance Waiver or is not satisfied with the terms and conditions of the subcontract
necessary to qualify for this Waiver, then that company may separately petition DOE for
their own Advance Waiver.
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Recommendation

That the Class Advance Waiver (W(C)-97-004) be extended and the attached Appendix A
provisions be approved such that subcontracts issued under the ASC Pathforward program
relating to the SGS File System (RFP-B514193), Optical Switch (RFP-B512016) and
Scalable Rendering (RFP-B512013) efforts may contain these provisions.

Concurrence:

Approved:

_ _ _ _ _ _ _ ^-si-x--Date: 1

William H. Reed
Director, Office of Advanced Simulation
And Computing (NA-114)

C Q /(jS^C^^___ ~Date: /
Paul Gottiieb
Assistant General Counsel for
Technology Transfer and Intellectual Property
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APPENDIX A

Modifications to the Rights-In-Data Clause



In FAR 52.227-14 Rights-In-Data-General clause, paragraphs (c) and (d) are replaced with the
following:

(c) Copyright.

(1) Data first produced in the performance of this contract. Unless provided otherwise in
paragraph (d) of this clause, the Contractor may establish, without prior approval of the
Contracting Officer, claim to copyright subsisting in scientific and technical articles based on
or containing data (published data) first produced in the performance of this contract and
published in academic, technical or professional journals, symposia proceedings or similar
works. When claim to copyright is made, the Contractor shall affix the applicable copyright
notices of 17 U.S.C. 401 or 402 and acknowledgment of Government sponsorship (including
contract number) to the data when such published data are delivered to the Government, as
well as when the data are published or deposited for registration as a published work in the
U. S. Copyright Office. For the published data, the Contractor grants to the Government, and
others acting on its behalf, a paid-up, nonexclusive, irrevocable worldwide license in such
copyrighted published data to reproduce, prepare derivative works, distribute copies to the
public, and perform publicly and display publicly, by or on behalf of the Government.

The Contractor may establish, without prior approval of the Contracting Officer, claim to
copyright subsisting in computer software first produced in the performance of this contract.
For computer software, the Contractor grants to the Government and others acting in its
behalf for a period of five (5) years from the date of production, a paid-up nonexclusive,
irrevocable worldwide license in such copyrighted computer software to reproduce, prepare
derivative works, and perform publicly and display publicly by or on behalf of the
Government. The Contractor will provide the DOE an abstract suitable for publication,
describing the function of the software for which copyright is asserted.

The Contractor may establish, without prior approval of the Contracting Officer, claim to
copyright subsisting in all other data (non-published data). Non-published data is data first
produced in the performance of this contact that is neither computer software nor published
data. For such non-published data, the Contractor grants to the Government and others
acting in its behalf, a paid-up nonexclusive, irrevocable worldwide license in such
copyrighted non-published data to reproduce, distribute copies to the public, prepare
derivative works, and perform publicly and display publicly by or on behalf of the
Government.

After the time period set forth above for computer software, or if, prior to the end of such
periods, the contractor has not taken effective steps to commercialize the software, or where
it is necessary to alleviate health, safety or energy needs that are not reasonably satisfied by
the Contractor, or to meet requirements for public use specified by Federal Regulations and
these requirements are not reasonably satisfied by the Contractor, the Contractor grants to the
Government, and others acting on its behalf, a paid-up, nonexclusive, irrevocable worldwide
license in such copyrighted software to reproduce, distribute copies to the public, prepare
derivative works, perform publicly and display publicly, and to permit others to do so.

(2) Data not first produced in the performance of this contract. The Contractor shall not, without
prior written permission of the Contracting Officer, incorporate in data delivered under this
contract any data not first produced in the performance of this contract and which contains
the copyright notice of 17 U.S.C. 401 or 402, unless the Contractor identifies such data and



grants to the Government, or acquires on its behalf, a license of the same scope as set forth in
subparagraph (c)(l) of this clause; provided, however, that if such data are computer
software, the Government shall acquire a copyright license as set forth in subparagraph
(g)(3) of this clause if included in this contract or as otherwise may be provided in a
collateral agreement incorporated in or made part of this contract.

(3) Removal of copyright notices. The Government agrees not to remove any copyright notices
placed on data pursuant to this paragraph (c), and to include such notices on all
reproductions of the data.

(d) Release, publication and use of data.

(1) The Contractor shall have the right to use, release to others, reproduce, distribute, or publish
any data first produced or specifically used by the Contractor in the performance of this
contract, except to the extent such data may be subject to the Federal export control or
national security laws or regulations, or unless otherwise provided in this paragraph of this
clause or expressly set forth in this contract.

(2) The Contractor agrees that to the extent it receives or is given access to data necessary for
the performance of this contract which contain restrictive markings, the Contractor shall treat
the data in accordance with such markings unless otherwise specifically authorized in writing
by the Contracting Officer.

(3) The Contractor shall promptly deliver to the Contracting Officer or to the DOE Patent
Counsel designated by the Contracting Officer a duly executed and approved instrument
fully confirmatory of all rights to which the Government is entitled, and other terms
pertaining to the computer software to which claim to copyright is made.

(4) For data other than computer software, provided that such data (1) are not generally known
or available from other sources without obligation concerning its confidentiality, (2) have not
been made available by the owner to others without obligation concerning its confidentiality,
and (3) are not otherwise already available to the Government without obligation concerning
its confidentiality, the Government will have the right to provide to others technical data
delivered to the DOE Defense Program Labs or DOE in performance of this contract after
five years from the date such data is first produced, except that in the interim disclosure or
use may be made solely for the following purposes:

(i) As required for evaluation by Pathforward Program personnel at DOE and DOE
Defense Program Labs;

(ii) As required to support the Accelerated Strategic Computing (ASC) Program
objectives;

(iii) As required to respond to a request under the Freedom of Information Act (5 U.S.C.
552), and other applicable laws or regulations, if any;

(iv) As required to meet the Government's obligations under international agreements and
treaties;

(v) As required to commercialize the data if the Contractor has not taken effective steps to



do so;

(vi) As required to alleviate health, safety or energy needs that are not reasonably satisfied
by the Contractor; and

(vii) As required to meet requirements for public use specified by Federal Regulations and
these requirements are not reasonably satisfied by the Contractor.


